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State of N~w Jersey

omCE OF ADMiNISTRA. TIVE LAW

INITlAL DECISION

OAL DKT, NO. Jl[LT739-01

AGENCYDKT. iro. 00B-126

IN THE MATTER OF MONOC

Morna L. Sweeney, Esq., for petitioner
attorneys)

Douglas Alba, Deputy Attorney General, for reSpondent
General of New Jersey, attorney)

Jackson & Murphy,

avid Samson, Attorney

Record Closed: Al,lgust 16,2002 Decided: August 27, 200,

BEFORE DOUGLAS :H:.auRD, AU:

STATEMENT OF THE CASE

. This matter arises pursuant to Petitioner, the Monmou ,Ocean HospitaJ. Service

Corporation's (MONOC's), request for a fair hearing to detennine ,hcther the assessment of

penalties propoaed by Respondent, the Departw.~nt of Health and S . Or Services (Department),

is jU$Uned. The assessment arises from MONOC's employment of an un~ertified emergency

medical technician (EMT). Brian Farry. ,

N.rw lentl)' is an Equal OpportWlity E11Iplo>'f!'
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OALDKT, NO. HLT 739-01

PROCEDURAL mSTORY

,.

On January 18. 2001? Respondent notified. Petitioner by 1tloticeof Assessment that "

MONQC had violated tVVoprovisions of the Manuals of Standards fO.fLicensure of Mobility

Assi~t~ce Vehicle and Ambulance Services, N.J.A.C, 8:40. imp sing a. fine of $115,000.

Followingreceipt of the notice,MONDe timely answeredand re 'uested that the matter be

transferredto the Office of AdministrativeLaw (OAL)- On March)" 2001, the OAL reccived

the marta and both par1iesagreedto a stipulationof facts and that a Pt:ny hearing would not be

necessary since there were no issues of material fact. Both parties su: 'tted lega.tbriefs and oral

&T~i was heard on August 16, 2002.

FINDINGS O;F FACT

The pmies have provided a stipulationof facts that is incorpttated by reference into this

InitialDecifilionand is attach~dhereto as Exhibit A. An overviewoftIte facts is set forth below.

In October 1999,Brian Fmy applied to MONGC.a not for pI t ambulanceprovider~for

a position as a Basic Life Support provider, At the time of Farry's plication, MONGe had in

place a four-prong process intended to elicit and verify job app cants; credentials, Most

importantly~MONDe had contractedwith an outsideservice~Datal' . e, to performbackground

checks on all pro:spective hires which service included verificatiOn pC applicants' credentials.

Farry represented to MONOe that he had a. current certification ~s an EMT-D. Dataline"

represented to MONOC that it confnmed Fan,ys credentials with the tate "Board of Emergency
I ' ...

Medical Technician,

Based 011Farry's representations and Dataline's purported v .rification~MONOe hired

Farry. His ~plQymeut as an EMT commenced on November 14, I '99, On October 3, 2900?

the Department received an,anonymous call alleging that Farry was certified as an EMT-D.

On behalf of the Department the Offi,,~of Emergon(jYMedical Systc (OEMS) investigated the

allegation. OEMS round that Fany was not (;ertified 88 an EMT- 1 having twice failed the

examination. OEMS found that although MONGe was in possessitn of Farxy's EMT-V and

proft:ssionaIrescuer CPR certification cards, it did not have on ~le a copy of an EMT-D

2

170'd OS:eT eOOeel das 9£O17-LLL-609:XB~ fIlBl j-O UO~SJI\Ja



OALDKT.NO. HLT739-01

certifi~ation for Farry. OEMS further found that, 'Whileemployed bY

~
ONOC' Faxry acted in the

capacity of.an EMT-D on at least 115 da.~ from December 3, 1999 '0 October 2~2000. Based

on the OEMS investigation,Farry's employmentwirh MONOC effi . 'vely ended on October.6,

2000.

Following the Farry discover. MONOe immediately too steps to ensure that its
. .

employees were aU properly certified and trained. MONDe also un ertock stepa to ensure that

its hiring and verification process could not be und~ed again. Fo instance) MONOe ceased

using Dataline and now bas a procedure by which it confums 3D.a ,.cant's credentiw.s.directly

with the Department. Addi1io~al1y,MONOC voluntarily reimb ,"ed. Medicare $27,841 ~78

representing the sum of each c1aim paid foJ,"services rendered, d

t
spite the fact that it was

determined in each instance that Farry rendered service without i cident and when he was

accompaniedby a duly certifiedEMT.

ANALYSIS..

The Department contends that MONOC violated the following regulatiQI;W~

NJ.A.C. 8:40-3.7(c), which provides:

Eachperson who provides patient care (?S part of any s rvices under this
chapter (Chapter 40» shall possess a license, regi.stratio certification or
training certificate valid in the State of New Jersey for th type or level of
patient care he or she is providing, No penion slWl be all wed to provide a
type of level of pi&tientcare beyond the lovel he or she is ;wfullyeligible to
provide in the Stat~of New Jersey; and

N.J.A.C. 8:4Q-3.7(h)1 furtherprovides:

When in-service, each Emergency Ambulance Vehicle sha1Ibe staffed by at
least two persons. , .

1. Each of the requited staffpersons shall posses~a cUITentvalid
certification as an Emergency M~ica1 Tecbnik:ian,issued by
or recognizedby the Department.

PurSuafit to N.J.S.A. 26:2H-14 and N.J.A.C. 8:40~2.15(b) vjofations are considered a5 a

single, different occurrence for each talendar day the violation occJrs or remame uncorrected.
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GALDKT.NO. lILT 739-01

Therefore,pursuant to NJA..c. 8:40-2.14(b)and NJ.A.c. 8:40-2.14(F):

.

)3, MONOC was assessed

a penaltyo£$500 per dayperviolauon ($1,000 per day) for a total pe¥.ty amoun~ of$1l5,OOO.

MONGe asserts that the calculation of the penalty is incohsistent with the nmative

descriptionof the penalty in the January 18, 2001, AssessmentNotit~ and that, nonetheless, the

penalty imposedis excessive. arbitraryand capricious.

First. MONGe contends that the penalty shouid have been !laif sifice the Notice 5tated

that the penalty would be $500 per day. However, the Notice also sa~ Ulat the penalty would be

per day and for each violation !rood.cites tWOdifferent regulatory viola~ons. Accordingly, I F{N))

the Notice adequate and not a violation of Due Process.

MONGe contends that based on previouspenalti~ the Depafment has ii!.'isessedagainst

oiher providers that the fine should be reduced. MONOCcites a NoJe of Proposed Assessment

of Penalties against Woodbury TiC Transport Service$ in suppa, of the argument that the

proposed $115,000 fme should be reduced. In the Woodbury case e Department assessed a
, ,

total $1.000 fine arising from two of Woodbury'g employee;' lACk0 , certifiCAtion in CPR for 11

total of 161days, The Departmentarguesthat the Woodburyc~e co:

than the instant matter and should not be considered persuasive.

~

a4ditiOn, the Department

cites a Notice of Proposed Assessment of Penalties in the case iny lving Mobility A1isistanc~

Vehicle and BLS Ambulance ServiceProvider to support its position. at an $1lS~OOOrUlein the

instant matter is reasonable.

Whileboththe above-citrocasesare instructional,I do not find theirrulingsbindingin
any way smcethey involvea wholeset of diff~ent {actsthan the _t matterand mayeven

involve other factors not contained in the reported Notice. I do fin

E

them instmctio~al in.the

sense that the casesclearly show that the Department is not boun '

.

by the $500 per day per

violation regulations. CoW\5elfor the Departmentadmitted at ora],ar, ent that the Department

does have disc,,-etioD in imPOtJing a penalty.

As for the amount of the penalty. the Department contends the full regulatory amount,

$115~OOO,is appropriate since it is ultimatelyMONOC~sresponsibilit!"to ensure that individuals
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OAL DKT. NO. HLT 739-01

it employs meet the State's cer1;ifi(jationrequirements- MON C's procedure to verifY

certi£caUODwaslackingand.accordingto theDepartment.MONOe : ust bear responsibility for

the consequences. The deficiencyhere, among other things, in MON C's procedurewas in not

requiringor demandingan actualcertificateftomFarryofthe alleged MT-Dcertification.

MONOC, on the other hand, claims that the $115.000penalty , auld bo reducedbecause

it exercised its best efforts to ensure that employees were duly certifid. MONDe claims that it

is now, being penalized because of the failures of Dataline and one: f its own employees whp

failed to secure the certification from Farry. MONOC also si : to the fact that it acted,

volWltarily disgorged itself of all tOe benefits paid by Medicare for

in which Fany was a participant.

Further, MONOCinunediately to IrUugate il.geainliitthi5 C;yc;ntand futuro consequences.

bulance services render~d

It is appropriate to look to the factors enunciated in Kimm61~an v. Henlr£ls& McCoy,

Inc., 108 N.J. 123 (1987), in determining the amount of the penalty.r' A consideration of these

factoff>leads me to conclude that the amount of the penalty should e reduced. Importantly.I

find that MONOe at no time acted in bad faith7rather it appea{$to ;vebeen merely negligent.

MONOCdid not act out of economic advantagein the hiring ofFiuy: Moreover. it appears that

there has been no injur:vto the public as a result of this viol ion. MONOC also has

d~ons1rated its desire to ensure this violation does not occm again

t
d, MONOC's repayment

of Medicare benents ~viden

.

ces a sincerity to avoid futme violations.: These mitigating factors,
when cOInbmedwith the Department's mandate to ensure the high. uality of health seJ:Vices.

leads me to conclude that a penalty of $28,750 is appropriate. Thist. aunt represents a quarter
of the pemlty sought by the Department and is appropriate given the asons set forth above and

MONOC'3 not for profit sta~I..

ORDER,

For the reasons set forth above, it is hereby ORDEkED that

f
. ONOC pay a penalty of

$28,750 to the Departmcmt. I also ORDER that should the.immedi payment of this amount

prove infeasible, a.reasonablepaymentschedulebe consideredby the . epartment. ,
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OALDKT, NO. lILT 739-01

I hereby FILE my iDitia.1decision with the CO
DEl ARTMENT OF HEALTH AND SENIOR SERVICES for co:

SSIONER OF THE

This recommended decision may be adoptM.. modifi or rejected by the

COMMISSIONER OF THE DEPARTMENT OF HEALTH 1J SENlOR SERVICES,

who by 1awis authorized to make a final decision in this matter.

Departmentof a~~th and Senior Services does not adopt. modify o

F

reject this decision within

forty-five(45) days and unJess such time limit is otherwiseextonded. '

.

.s reconunended decision

shallbecome a final decision in accordancewith NJ.S.A. 52:14B-lO. ;

Within thirteen (13) days from the date on which this reco~ded decisionwas mailed

to the parties~any party may file written exceptions "Withthe cO)1MISSrON£Q. or THE

DEPARTMENT OF HEALTH AND SENIOR SERVICES, John IFitch Plaza, PO Bo:x;360,

Room 80S,1"renton, New J ersey 086l5-0360~marked "Attention: ~xceptions." A copy of any

exceptions must be sent to the judge and to the other parties.

DATE
i/ if-t / 'J..rx ) 7.-

f I

SEP a 2IDl

ANDDA'IB~

DATB STRA TIVE LAW

/lam.
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